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PUNJAB STATE ELECTRICITY REGULATORY COMMISSION 
        SCO NO. 220-221, SECTOR 34-A, CHANDIGARH 

 
Petition No.52 of 2014        

(On remand by APTEL) 
       Date of Order: 07.06.2017 

 
Present:       Shri D.S. Bains, Chairman 

                     Shri S.S. Sarna, Member      
           

In the matter of: Petition under section 86(1)(b) and 86(1)(f) of the 
Electricity Act, 2003 seeking:   
1. Payment of capacity charges during 19.02.2014 

to 03.03.2014 when availability was declared on 
coal from alternate sources;  

2. Recovery of cost of certain components of the 
Energy Charges wrongfully withheld; and  

3. Calculation of energy charge based on “as fired” 
GCV of coal. 

              And 

In the matter of: Nabha Power Limited, SCO. No. 32, Sector 26-D, 
Madhya Marg, Chandigarh-160019 

            Versus 

Punjab State Power Corporation Limited, The Mall, 
Patiala-147001 

        
ORDER  

 Nabha Power Limited (NPL) filed this petition under section 

86(1)(b) and 86(1)(f) of the Electricity Act, 2003 (Act) which was 

decided by the Commission vide its Order dated 01.02.2016. The 

Commission gave its findings on all the issues agitated by NPL i.e. 

(1) Wrongful deduction of capacity charges by PSPCL, (2) Payment 

of coal washing expenses as part of energy charges, (3) Payment of 

road/surface transportation charges, (4) Payment of Energy Charges 
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considering GCV of coal on „as fired‟ basis and (5) Payment of 

liaisoning charges, charges for third party analysis of coal and transit 

& handling charges. NPL filed an Appeal (64 of 2016) before Hon‟ble 

Appellate Tribunal for Electricity (APTEL) against the said Order 

dated 01.02.2016. Hon‟ble APTEL in its Judgment dated 14.12.2016 

decided the issues in terms of: (1) Denial of  Washing Related Costs, 

(2) Consideration of Incorrect GCV of coal, (3) Denial of Road 

Transportation Cost, (4) Non Payment of Capacity Charges and (5) 

Non Payment of third party analysis charges, liaisoning charges and 

transit and handling losses. Hon‟ble APTEL in the Order in the said 

Judgment held as hereunder:  

“We are of the considered opinion that the issues raised in the 

present Appeal and I.A. are devoid of merit except the one issue 

at Para 13 above which needs fresh consideration by the State 

Commission. Accordingly the Appeal is hereby partially allowed. In 

view of this, I.A. No. 163 of 2016 does not survive and is disposed 

of as such.  

The Impugned Order dated 01.02.2016 passed by the State 

Commission is hereby remanded to the State Commission to the 

extent as ordered above..….” 

2. In order to comply with the above directions of Hon‟ble APTEL, 

the Commission decided to consider the issue of non payment of 

capacity charges afresh. Notice was issued to the parties for hearing 

on 02.02.2017, which was preponed to 31.01.2017. During hearing, 

NPL submitted its claim for capacity charges amounting to ₹ 23.28 

crore for the period 20.02.2014 to 03.03.2014, late payment 

surcharge amounting to ` 13.68 crore on the same upto 31.01.2017 

and recovery of contract year penalty (with surcharge) deducted by 
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PSPCL amounting to ` 4.42 crore upto 31.01.2017, totalling to           

` 41.38 crore.  A copy of the same was handed over to PSPCL. The 

Commission vide Order dated 08.02.2017 directed PSPCL to file 

reply by 21.02.2017 with a copy to NPL. NPL was directed to file 

rejoinder, if any, by 02.03.2017 with a copy to PSPCL. The date for 

arguments was fixed as 09.03.2017.  

During the course of arguments on 09.03.2017, the 

Commission directed PSPCL to arrange a clarification from SLDC 

regarding its claim of zero availability declared by NPL for 03.03.2014 

as brought out in Order dated 14.03.2017 wherein NPL was also 

directed to file a precise submission/note of judgments relied upon, 

by 16.03.2017 with a copy to PSPCL. Next date for hearing was fixed 

as 21.03.2017.  

The parties were heard on 21.03.2017 and the Order was 

reserved. In the Order dated 24.03.2017, it was recorded that PSPCL 

may file the written submissions on the issue of payment of interest 

by 28.03.2017.  

3.  The reply of PSPCL dated 23.02.2017 received in the 

Commission on 27.02.2017 is summarized hereunder: 

i) Hon‟ble APTEL allowed the appeal of NPL limited to only one 

issue of the claim for capacity charges during the period when 

the declaration of availability was made by it solely on 

imported/alternate coal and without any domestic coal. 

ii) Hon‟ble APTEL in its judgment dated 14.12.2016 held that NPL 

is entitled to capacity charges based on the availability declared 

by it during the period from 20.02.2014 to 03.03.2014.  
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iii) NPL declared availability of 158.40 LU from 20.02.2014 to 

02.03.2014 and zero for 03.03.2014. The same was confirmed 

by State Load Despatch Centre (SLDC) vide its letter dated 

20.02.2017. The claim of capacity charges by NPL for 

03.03.2014 does not arise.  

iv) Hon‟ble APTEL stated that the capacity charges would be 

based on the availability declared by NPL during the said 

period. Based on the above and capacity declared by NPL for 

11 days i.e. from 20.02.2014 to 02.03.2014, the capacity 

charges payable to NPL work out to ` 22.80 crore.  

v) NPL in addition to capacity charges also claimed late payment 

surcharge in terms of Article 11.3.4 of the PPA. The question of 

payment of interest does not arise in this case. The present 

proceedings are only on the remand of the implementation of 

the decision of Hon‟ble APTEL. Hon‟ble APTEL has not 

permitted or allowed any interest for the capacity charges to be 

paid to NPL by PSPCL. It is not open to NPL to claim interest.  

vi) It is a settled principle of law that the scope of the remand 

proceedings are limited to the directions given by the superior 

Court and is not opened to lower Court to go into other issues 

which have not been dealt with by the superior Court.  

vii) Hon‟ble APTEL in its Judgment dated 10.05.2010 in Appeal No. 

146 of 2009 in the case of Damodar Valley Corporation Vs. 

CERC and others held as under: 

 “40. In these cases referred to above, the following principles 

have been laid down: 
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i) When a matter is remanded by the superior court to 

subordinate court for rehearing in the light of observations 

contained in the judgment, then the same matter is to be 

heard again on the materials already available on record. Its 

scope cannot be enlarged by the introduction of further 

evidence, regarding the subsequent events simply because 

the matter has been remanded for a rehearing or de novo 

hearing. 

ii) The court below to which the matter is remanded by the 

superior court is bound to act within the scope of remand. It 

is not open to the court below to do anything but to carry out 

the terms of the remand in letter and spirit. 

iii) When the matter comes back to the superior court again on 

appeal after the final order upon remand is passed by the 

court below, the matter/issues finally disposed of by order of 

remand, cannot be reopened. 

iv) Remand order is confined only to the extent it was 

remanded. Ordinarily, the superior court can set aside the 

entire judgment of the court below or it can remand the 

matter on specific issues through a “Limited Remand Order”. 

In case of Limited Remand Order, the jurisdiction of the court 

below is limited to the issue remanded. It cannot sit on 

appeal over the Remand Order. 

v) If no appeal is preferred against the order of Remand, the 

issues finally decided in the order of remand by the superior 

court attains finality and the same can neither be 

subsequently reagitated before the court below to which 

remanded nor before the superior court where the order 

passed upon remand is challenged in the Appeal.” 

viii)It is a settled principle that in the absence of grant of interest in 

the decree and decision of Hon‟ble APTEL, the Commission 

cannot grant interest. In this regard, Hon‟ble Supreme Court of 
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India in the case of State of Punjab Vs. Krishan Dayal Sharma, 

(2011) 11 SCC 212 held as under: 

 “7. In the absence of pleadings and directions in the 

judgment or decree which was under execution, it was not 

open to the executing court to award interest. The executing 

court is bound by the terms of the decree, it cannot add or 

alter the decree on its notion of fairness or justice. 

8. The right of the decree-holder to obtain relief is determined 

in accordance with the terms of the decree. The executing 

court has referred to a number of decisions where interest 

had been granted on the arrears of salary and pension. The 

executing court failed to appreciate that in those decisions 

direction for payment of interest had been issued by the 

court while granting relief for reinstatement or payment of 

arrears of salary or pension. None of those decisions relate 

to the grant of interest by the executing court. No doubt the 

courts have power to award interest on the arrears of salary 

or pension or other amounts to which a government servant 

is found entitled having regard to the facts and 

circumstances of the case but that power cannot be 

exercised by the executing court in the absence of any 

direction in the decree. 

9. In this view the executing court in the instant case acted in 

excess of its jurisdiction in awarding interest to the 

respondent decree-holder. In the result, we allow the appeal, 

set aside the order of the executing court awarding interest 

to the decree-holder. There will be no order as to costs.” 

ix) Hon‟ble APTEL did not grant any interest to NPL on the 

principal amounts claimed. NPL cannot claim interest pursuant 

to the remand by Hon‟ble APTEL.  

x) The late payment surcharge provision in the PPA has no 

application in this case. It is not in dispute that the amounts 
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have become payable to NPL only pursuant to the decision of 

Hon‟ble APTEL. Therefore, the question of payment of late 

payment surcharge for the period prior to the decision of 

Hon‟ble APTEL does not arise.  

xi) NPL raised the issue of contract year penalty and recovery of 

the same. This issue was not raised by NPL before the Hon‟ble 

APTEL. The Order of Hon‟ble APTEL was only on the issue of 

capacity charges. 

4. NPL filed rejoinder dated 03.03.2017 to the reply of PSPCL which 

is summarized hereunder: 

i) As per the Judgment dated 14.12.2016 passed by Hon‟ble 

APTEL, NPL claims (i) principle amount towards capacity 

charges for the period 20.02.2014 to 03.03.2014, (ii) carrying 

cost in terms of Article 11.3.4 of the PPA and (iii) recovery of 

contract year penalty levied by PSPCL. 

ii) PSPCL never disputed payment of capacity charges for the 

period 20.02.2014 to 02.03.2014 since filing of the petition in 

2014. PSPCL should immediately pay the said capacity 

charges amount to NPL. 

iii) PSPCL incorrectly stated that NPL had declared zero 

availability for 03.03.2014. Hon‟ble APTEL (wrongly mentioned 

as Commission by NPL) allowed the payment of capacity 

charges to NPL for the period from 20.02.2014 to 03.03.2014. 

PSPCL is trying to mislead the Commission by making false 

statements which have the effect of negating the observations 

made by Hon‟ble APTEL.  
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iv) PSPCL misinterpreted the Judgment dated 14.12.2016 and 

failed to comprehend the scope of remand as per the directions 

of Hon‟ble APTEL. It is not correct that the scope of remand is 

limited in this case. 

v) It is evident from the Judgment dated 14.12.2016 that while 

allowing the issue of payment of capacity charges in favour of 

NPL, Hon‟ble APTEL granted liberty to the Commission to 

consider the ancillary issues afresh. PSPCL understood the 

scope of remand and therefore for the first time raised the 

objection that capacity charges for 03.03.2014 are not payable. 

It is not open for PSPCL to raise the objection of limited 

remand. The Judgment dated 10.05.2010 in Appeal No. 146 of 

2009 in the case of Damodar Valley Corporation Vs. CERC is 

not applicable in the facts of this case.  

vi) In order to determine the charges payable to NPL, the 

Commission has to take into consideration all the amounts 

which have become payable to NPL as per the provisions of the 

PPA. 

vii) PSPCL is misleading the Commission by making erroneous 

submissions with regard to payment of interest to NPL for the 

delay made by PSPCL in paying the capacity charges. Late 

payment surcharge (interest) is payable to NPL in terms of the 

provisions of the PPA, law of land as laid down by Hon‟ble 

Supreme Court of India and a catena of Judgments passed by 

Hon‟ble APTEL.  

viii)As per the terms of the Article 11.3.4 of the PPA, NPL is 

entitled to late payment surcharge for delay in payment of 
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capacity charges by PSPCL. As per Article 11.6.8 of the PPA, 

interest is payable to NPL at the same rate as late payment 

surcharge and from the date on which payment of capacity 

charges was originally due, i.e date of invoice.  

ix) It is a settled position of law that whenever a payment is 

deferred or delayed, then carrying cost is payable along with 

the deferred payment. The principle of carrying cost has been 

well established in the various Judgments of the Hon‟ble 

Supreme Court of India and Hon‟ble APTEL. The carrying cost 

is the compensation for time value of money or the monies 

denied at the appropriate time and paid after a lapse of time. 

x) PSPCL has wrongly deducted a penalty from the bills of NPL 

for the year 2014, as per Article 1.2.5 of Schedule 7 of the PPA. 

The same was deducted since PSPCL considered the 

availability of petitioner‟s plant for the period 20.02.2014 to 

03.03.2014 as zero. Article 1.2.5 of schedule 7 to the PPA 

provides as follows: 

 “1.2.5 Contract Year Penalty for Availability below 75% 

during the Contract Year. 

 In case the Availability for a Contract Year is less than 75%, 

the Seller shall pay a penalty at the rate of twenty percent 

(20%) of the simple average Capacity Charge (in Rs./kWh) 

for all months in the Contract Year applied on the energy (in 

kWh) corresponding to the difference between 75% and 

Availability during such Contract Year.” 

xi) In view of the Article 1.2.5 of schedule 7 to the PPA, the 

petitioner is liable to pay a penalty if the availability for a 

contract year is less than 75%. However, the availability of the 
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petitioner for the year 2014 has been 82.24%. Therefore, the 

penalty has been deducted by PSPCL in a wrongful manner 

and PSPCL is under an obligation to refund the amount 

deducted along with appropriate late payment surcharge. 

xii) It is PSPCL‟s contention that issue of recovery of contract year 

penalty cannot be raised by the petitioner in the present 

proceedings before the Commission. PSPCL is trying to 

mislead the Commission by making such incorrect statements. 

Hon‟ble APTEL in judgment dated 14.12.2016 clearly held that 

the petitioner has declared availability for which capacity 

charges are payable to the petitioner. Therefore, PSPCL is 

under obligation to refund the contract year penalty to NPL, 

which was wrongly deducted by PSPCL. 

5. PSPCL filed affidavit dated 06.03.2017 for correction in its reply 

dated 23.02.2017. PSPCL submitted that inadvertently in para 7 of 

the said reply, the capacity charges for 11 days were mentioned as ` 

22.80 crore which should be taken and substituted as ` 19.98 crore. 

6. NPL filed written submissions dated 16.03.2017 and while 

reiterating its earlier submissions further submitted, in brief, as 

hereunder: 

i)  PSPCL has not disputed payment of capacity charges of 11 

days i.e. 20.02.2014 to 02.03.2014. Accordingly, the 

Commission may direct PSPCL to pay the capacity charges for 

11 days. As regards 12th day i.e. 03.03.2014, the Commission 

has directed PSPCL to arrange clarification from SLDC based 
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on its letter dated 20.02.2017 as to how NPL had declared zero 

availability on 03.03.2014.  

ii) The dispute raised by PSPCL that capacity charges are                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

not payable when the Availability was declared on the basis of 

alternate coal is also covered by the definition of Dispute and 

also that the component of capacity charges disputed by 

PSPCL formed part of the monthly bill raised by NPL. 

Accordingly, once the dispute pertaining to the monthly bill is 

settled pursuant to the dispute resolution mechanism, PSPCL is 

mandated to pay interest to NPL in terms of Article 11.6.8 of the 

PPA.  

iii) The reliance placed by PSPCL on the judgment passed by 

Hon‟ble Supreme Court of India in the case of NTPC Vs. 

Madhya Pradesh State Electricity Board and others (2011) 15 

SCC 580 is misplaced as in this case there was no provision for 

payment of interest until 01.06.2006. Hon‟ble Supreme Court of 

India in the said case observed after relying on its findings in 

the earlier two cases i.e. Union of India Vs. A.L. Rallia Ram 

(AIR 1963 SC 1685) and Union of India Vs. Watkins Mayor and 

Company (AIR 1966 SC 275) that since inter alia the terms of 

supply agreement did not contain any provision for interest, 

such interest could not be claimed based on the principle of 

restitution. 

iv) CERC by way of notification dated 01.06.2006 amended CERC 

(Terms and Conditions of Tariff) Regulations, 2004 by inserting 

Regulation 5 A, which provided for payment of interest. 

However, Hon‟ble Supreme Court of India held that such 
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Regulation cannot be applied retrospectively. However, in this 

case, Article 11.3.4 and 11.6.8 of the PPA provides for payment 

of late payment surcharge in case of delay in payment.  

v) The aforesaid cases, envisage that if a contract/written 

instrument between parties envisage payment of interest on a 

sum, such interest should be paid accordingly. Apart from the 

express provisions in the PPA, the Commission under the 

specific provision of the Civil Procedure Code, 1908 (CPC) is 

required to grant interest in order to restitute NPL. The CPC is 

not applicable to the Commission, however, it is guided by the 

provisions of the CPC considering it being the comprehensive 

code that governs civil proceeding in the Country. Section 144 

of the CPC provides that if the order or decree of the court is 

varied or set aside by the appellate court/forum, then the court 

of first instance shall on an application filed by the party pass 

an order to restitute such party to the position which it would 

have occupied but for such original decree or order and for this 

purpose, the court of first instance may make any orders 

including order of refund and for the payment of interest 

pursuant to the order of the appellate court/forum. Thus, it is 

apparent that the principle of restitution is required to be 

followed by the court of first instance, i.e. the Commission, 

whose order is varied and/or set aside by the appellant court 

forum i.e. Hon‟ble APTEL in this case.  

vi) There are express and explicit provisions in the PPA requiring 

payment of interest on the disputed component of a monthly bill 

pursuant to adjudication by the dispute resolution mechanism. 
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vii)Hon‟ble APTEL in its Order dated 14.12.2016 directed the 

Commission to decide the issue of non-payment of capacity 

charges afresh meaning thereby that all the consequential and 

related issues to the core issue are required to be decided by 

the Commission. There cannot be any doubt that the 

Commission is per se duty bound to grant the interest in terms 

of PPA.  

viii)As per Article 1.2.5 of Schedule 7 of the PPA, PSPCL wrongly 

deducted a penalty from the bills in the year 2014 considering 

the availability of the plant for the period of 20.02.2014 to 

03.03.2014 as zero. In view of the said Article, NPL is liable to 

pay penalty if the availability for the contract year is less than 

75%. However, once the availability of the petitioner is 

considered for either 11 days or 12 days, the same is above 

75% for the first contract year i.e. from 01.02.2014 to 

31.03.2014. Therefore, the penalty has been deducted by 

PSPCL in a wrongful manner based on the availability being 

below 75% for the first contract year. PSPCL is under an 

obligation to refund the amount deducted along with late 

payment surcharge from the date of said deduction. Since the 

availability of 11 days is undisputed by PSPCL and it is ready to 

make payment, the aforesaid payment by PSPCL becomes an 

automatic consequence of the Hon‟ble APTEL‟s remand Order.  

7. In compliance to the directions by the Commission during the 

hearing on 09.03.2017 as brought out in the Order dated 14.03.2017, 

PSPCL submitted a letter dated 14.03.2017 issued by CE/SLDC 
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regarding details of declared capacity by NPL for 03.03.2014. 

CE/SLDC in the said letter stated that NPL declared its availability as 

158.40 LU for 03.03.2014 at 06:30 hours of 02.03.2014 and later on 

revised the same to zero availability at 23:00 hours. CE/SLDC 

submitted that it forwarded this revised schedule of zero availability 

for 03.03.2014 through email at 23:37 hours on 02.03.2014 enclosing 

the copy of NPL‟s revision indicating zero availability for 03.03.2014.  

8. PSPCL filed additional written note dated 18.04.2017 which is 

summarized hereunder: 

i) It is well settled principle that remanded matter is to be 

considered only on the limited question of remand and it is not 

open to NPL to claim any other amounts which have not been 

specifically allowed by Hon‟ble APTEL. 

ii) The decisions relied upon by NPL relate to the approval of 

annual revenue requirements and truing up process, wherein 

carrying cost for variation in the revenue requirement is to be 

allowed in terms of the applicable Regulations. The approval of 

annual revenue requirements is a part of the regulatory tariff 

determination exercise. The principles of tariff determination 

cannot be applied for adjudicatory jurisdiction wherein the 

disputes between two parties are to be adjudicated based on 

the contentions raised. 

iii) The Commission exercised its jurisdiction under section 86(1)(f) 

of the Act for adjudication of disputes. The said jurisdiction is 

akin to the jurisdiction of the civil court, as has also been settled 

by Hon‟ble Supreme Court of India in the case of Gujarat Urja 
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Vikas Nigam Limited Vs. Essar Power Limited (2008) 4 SCC 

755.  In the case of AP Transco Vs. Lanco Kondapalli, (2016) 3 

SCC 468, Hon‟ble Supreme Court of India has held that for 

adjudicatory jurisdiction, the jurisdiction is akin to civil courts 

and even limitation applies, which is not applicable for 

regulatory tariff determination exercise. Therefore, to apply the 

principles of truing up, approval of revenue requirements and 

the carrying cost in terms of the Regulations to the present 

case wherein the disputes between the two parties have been 

adjudicated is misplaced. 

iv) NPL has erroneously relied on the judgment of Hon‟ble APTEL 

in the matter of PSPCL Vs. PSERC [2012 ELR (APTEL) 1372]. 

The said judgment is not at all applicable to the present case as 

the present issue involves a dispute between the parties in 

terms of the PPA and is not a truing up exercise. 

v) All the other judgments relied upon by NPL to justify their claim 

for interest are not applicable to the present case. The following 

judgments relied upon by the petitioner pertain to the payment 

of carrying cost in case of re-determination of tariff or a truing 

up exercise and are not relevant to the present issue: 

 a) North Delhi Power Ltd. Vs. Delhi Electricity Regulatory 

 Commission: 2007 ELR (APTEL) 193 

 b) Tata Power Co. Ltd. Vs. MERC: 2011 ELR APTEL 336 

 c) Reliance Infrastructure Limited Vs. MERC & Ors. (APTEL 

 Judgment dated 02.01.2013 in Review Petition No. 13 of 

 2013 in Appeal No. 203 of 2010) 
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 d) SLS Power Limited Vs. A.P. Electricity Regulatory 

 Commission & Ors. : MANU/ET/0191/2012 

 All the aforementioned cases are on the approval of revenue 

requirements and determination of tariff. The present case 

concerns with a dispute between the parties on the issue of 

capacity charges in terms of the PPA which has been settled by 

Hon‟ble APTEL and has been remanded to the Commission for 

the computation of the same without any direction for payment 

of late payment surcharge/interest. 

vi) As regards the contentions of NPL bringing up the late payment 

surcharge clauses of the PPA, the adjudication of the 

applicability of the said clauses is not the subject matter of the 

remand in the present case. The present proceedings are 

confined to the execution of the decision of Hon‟ble APTEL to 

the limited extent of determination of capacity charges alone. 

vii) The judgments of Hon‟ble Supreme Court of India titled as 

Union of India Vs. A.L. Rallia Ram (AIR 1963 SC 1685) and 

Union of India Vs. Watkins Mayor & Co. (AIR 1966 SC 275) on 

the issue of payment of interest according to contract, are not 

applicable to the present case. Since NPL did not raise the 

issue of payment of interest before Hon‟ble APTEL, NPL can 

not raise the same in the present proceedings which are limited 

to the subject matter of remand. 

viii)The applicability of the clause as contended by NPL in the PPA 

in the present case is disputed. The clause in relation to the 

interest under the PPA is only where there are computational 
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errors in the bills and not where the declaration of capacity itself 

is disputed. When the applicability of the clause itself is 

disputed, the same cannot be sought to be contended in the 

present proceedings which are only for execution of the 

decision of Hon‟ble APTEL. No such issue was raised in the 

earlier proceedings and was not granted by Hon‟ble APTEL. 

The Commission cannot go beyond the directions given by 

Hon‟ble APTEL and expand the scope to grant further relief 

which was not granted in the Order of Hon‟ble APTEL. The only 

thing to be examined is whether Hon‟ble APTEL has granted 

interest. NPL cannot be allowed to claim interest in the present 

proceedings. As the claim for contract year penalty was also 

not raised by NPL before Hon‟ble APTEL, it cannot be claimed 

in the present proceedings. The entitlement of NPL for the late 

payment surcharge and the contract year penalty is not justified 

and the Commission is requested to disallow the same. 

9. Observations, findings and decision of the Commission 

 The Commission carefully perused the Judgment Order of 

Hon‟ble APTEL dated 14.12.2016 in Appeal No. 64 of 2016 vide 

which issue in para 13 of the said judgment pertaining to non-

payment of capacity charges has been remanded back to the 

Commission for fresh consideration. After careful consideration of 

various submissions and arguments made by the parties, the 

observations, findings and decision of the Commission is as 

hereunder: 
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I. Payment of Capacity Charges 

 At the outset, in the hearing on 31.01.2017, NPL submitted its 

claim for capacity charges amounting to ` 23.28 crore for the period 

20.02.2014 to 03.03.2014, late payment surcharge amounting to ` 

13.68 crore on the same upto 31.01.2017 and recovery of contract 

year penalty (with surcharge) deducted by PSPCL amounting to ` 

4.42 crore upto 31.01.2017, totalling to ` 41.38 crore.  NPL submitted 

that payment of capacity charges for the period 20.02.2014 to 

02.03.2014 is not disputed by PSPCL. However, PSPCL has 

incorrectly stated that NPL declared zero availability of power for 

03.03.2014. NPL contended that it specifically declared the 

availability for 03.03.2014 and submitted documents in support of its 

contention in the rejoinder dated 03.03.2017. NPL further submitted 

that Hon‟ble APTEL has allowed the payment of capacity charges for 

the period from 20.02.2014 to 03.03.2014 and PSPCL should pay the 

same to NPL immediately.   

 PSPCL submitted that Hon‟ble APTEL in its Judgment dated 

14.12.2016 held that NPL is entitled to capacity charges based on 

availability declared by it for the period 20.02.2014 to 03.03.2014. 

PSPCL contended that NPL declared zero availability for 03.03.2014 

and availability of 158.40 LU from 20.02.2014 to 02.03.2014. It further 

submitted that zero availability on 03.03.2014 was confirmed by State 

Load Dispatch Centre (SLDC) vide letter dated 14.03.2017 and 

accordingly the claim of capacity charges by NPL for 03.03.2014 is 

incorrect.  

 Hon’ble APTEL in its judgment dated 14.12.2016 has held 

that the capacity charges are to be allowed during the period 
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when use of coal from alternate sources was allowed by the 

Tribunal as well as the Commission based on the availability as 

declared by NPL during that period. The claim of NPL for 

capacity charges for the period 20.02.2014 to 02.03.2014 has not 

been contested by PSPCL. As regards capacity charges for 

03.03.2014, PSPCL submitted that NPL revised the declared 

capacity intimated at 06.30 A.M. on 02.03.2014 to zero availability 

at 11.00 P.M. on 02.03.2014. On the directions of the Commission 

to submit clarification in this regard from SLDC, PSPCL 

submitted a letter dated 14.03.2017 from CE/SLDC. The 

Commission notes that in the said letter, CE/SLDC also 

submitted that NPL revised the availability for 03.03.2014 to zero 

at 11.30 P.M. on 02.03.2014 from the declared capacity 

availability intimated at 06.30 A.M. on 02.03.2014. PSPCL on the 

basis of another document titled ‘Revision No.: 0’ annexed with 

the said letter of CE/SLDC supported its claim of zero availability 

declaration by NPL at 11.00 P.M. The same was vehemently 

opposed by NPL. NPL called upon PSPCL to produce the email 

vide which the said document indicating zero availability was 

sent to PSPCL by NPL. PSPCL could not produce the email 

though a ‘Note’ in the letter of CE/SLDC mentioned that the 

email relating to above mentioned period was deleted by the real 

time operators as per routine practice. The Commission finds 

this explanation by PSPCL neither cogent nor satisfactory. On 

the other hand, the Commission notes that NPL has submitted a 

copy of an email dated 02.03.2014 at 06.38 A.M. enclosing a 

document with declared capacity of the plant for 03.03.2014 
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(Revision - 0) in support of its contention that it had declared 

availability for 03.03.2014. The Commission is of the considered 

opinion that in the absence of documentary evidence 

(email/letter) from NPL to PSPCL indicating date and time of 

revising the availability to zero, the plea of PSPCL that NPL 

revised the declared availability to zero for 03.03.2014 can not be 

accepted. Accordingly, the Commission holds that the capacity 

charges for the period 20.02.2014 to 03.03.2014 are payable by 

PSPCL to NPL. PSPCL is directed to pay the capacity charges 

for the said period as per the terms & conditions of the power 

purchase agreement (PPA) within seven working days from the 

date of this Order failing which PSPCL shall be liable to pay 

penal interest to NPL at the rate of 1.25% per month payable on 

pro-rata basis for each day’s delay beyond seven working days.  

II. Interest (Late Payment Surcharge) 

 NPL submitted that the scope of remand is not limited as 

Hon‟ble APTEL while allowing the issue of payment of capacity 

charges in favour of NPL has granted liberty to the Commission to 

consider the ancillary issues afresh. NPL further submitted that 

interest (late payment surcharge) is payable to it in terms of the 

provisions of the PPA, law of land as laid down by the Hon‟ble 

Supreme Court of India and a catena of judgments passed by 

Hon‟ble APTEL. NPL further submitted that it is entitled to late 

payment surcharge on capacity charges by PSPCL as per the terms 

of the PPA as contained in Article 11.3.4 which states that in the 

event of delay in payment of a monthly bill by the procurer beyond its 
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due date, a late payment surcharge shall be payable by the procurer 

to the seller at the rate of two percent in excess of the applicable 

SBAR per annum on the amount of outstanding payment. NPL further 

submitted that Article 11.6.8 of the PPA provides that if a Dispute 

regarding a monthly bill, provisional bill or a supplementary bill is 

settled pursuant to Article 11.6 or by dispute resolution mechanism 

provided in the PPA in favour of the party that issues a bill dispute 

notice, the other party shall refund the amount, if any incorrectly 

charged and collected from the disputing party or pay as required, 

within five (5) days of the dispute either being amicably resolved by 

the parties pursuant to article 11.6.5 or settled by dispute resolution 

mechanism alongwith interest at the same rate as late payment 

surcharge from the date on which such payment was originally due, 

as may be applicable. NPL contended that in terms of Article 11.6.8, 

the interest is payable to it at the same rate as late payment 

surcharge from the date on which payment of capacity charges was 

originally due i.e. date of invoice. NPL further contended that it is a 

settled position of law that whenever a payment is deferred or 

delayed, then carrying cost is payable along with the deferred 

payment. NPL submitted extracts of various judgments of Hon‟ble 

APTEL and Hon‟ble Supreme Court of India in support of its 

contention and contended that PSPCL is liable to pay interest/late 

payment surcharge towards the capacity charges. NPL submitted that 

Hon‟ble Supreme Court of India in its judgment in NTPC Vs. M.P. 

State Electricity Board and Ors. (2011) 15 SCC 580 observed that 

since inter-alia the terms of supply agreement (i.e. PPA in that case) 

did not contain any provision for interest, such interest could not be 
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claimed based on the principle of restitution. NPL contended that as 

per Article 11.3.4 read with Article 11.6.8 of the PPA, the interest is 

payable to NPL. NPL submitted that the cases of Union of India Vs. 

A.L. Rallia Ram (AIR 1963 SC 1685) para nos. 21 and 23 and Union 

of India Vs. Watkins Mayor & Co. (AIR 1966 SC 275) para 6 envisage 

that if a contract/written instrument between parties envisage 

payment of interest on a sum, such interest should be paid 

accordingly. NPL further submitted that the Commission under the 

specific provision of the Civil Procedure Code, 1908 (CPC) is also 

required to grant interest in order to restitute NPL. Though the 

aforesaid Code is not applicable to the Commission, it is generally 

guided by the provisions of CPC considering it being the 

comprehensive code that governs civil proceedings in the country. 

Section 144 of CPC provides that if the order or decree of a court is 

varied or set aside by the appellate court/forum, then the court of first 

instance shall on an application filed by the party pass an order to 

restitute such party to the position which it would have occupied but 

for such original decree or order and for this purpose, the court of first 

instance may make any orders including order of refund and for the 

payment of interest pursuant to the order of the appellate court/forum. 

NPL further submitted that the judgment dated 10.05.2010 in Appeal 

No.146 of 2009 in the case of Damodar Valley Corporation Vs. CERC 

and Others is not applicable in the facts of the present case. 

 PSPCL submitted that in addition to capacity charges, NPL has 

claimed interest (late payment surcharge) in terms of Article 11.3.4 of 

the PPA, which is not payable as Hon‟ble APTEL has not allowed any 

interest on the capacity charges. PSPCL further submitted that the 
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scope of the remand proceedings is limited to the directions given in 

the decision of the superior court and it is not open to the lower court 

to go into other issues which have not been dealt with by the superior 

court. PSPCL has quoted the relevant extracts of Hon‟ble APTEL 

judgment dated 10.05.2010 in Appeal no. 146 of 2009 in support of 

its submission. PSPCL contended that the Commission cannot grant 

interest in the absence of grant of the same in the decree and 

decision of Hon‟ble APTEL. PSPCL has quoted the relevant extract in 

the case of State of Punjab Vs. Krishan Dayal Sharma (2011) 11 

SCC 212 in support of its contention. PSPCL submitted that the 

interest (late payment surcharge) for the period prior to the decision 

of Hon‟ble APTEL is not payable as the late payment surcharge 

provision in the PPA is not applicable in the present case. PSPCL 

further submitted that NPL‟s claim for payment of interest on capacity 

charges is misconceived and liable to be rejected. PSPCL submitted 

that the decision relied upon by NPL relate to the approval of annual 

revenue requirements and truing up process, wherein carrying cost 

for variation in the revenue requirement is to be allowed in terms of 

the applicable Regulations and the principles of tariff determination 

cannot be applied for adjudicatory jurisdiction. PSPCL submitted that 

the Commission exercised the jurisdiction under section 86(1)(f) of 

the Act for adjudication of disputes and the said jurisdiction is akin to 

the jurisdiction of the civil court, as has also been settled by the 

Hon‟ble Supreme Court of India in the case of Gujarat Urja Vikas 

Nigam Limited Vs. Essar Power Limited (2008) 4 SCC 755. PSPCL 

submitted that in the case of AP Transco Vs. Lanco Kondapalli (2016) 

3 SCC 468, para 29 to 31, the Hon‟ble Supreme Court of India held 



Order in Petition No.52 of 2014 (on remand by APTEL) 

 24 

that for adjudicatory jurisdiction, the jurisdiction is akin to civil courts 

and even limitation applies, which is not applicable for regulatory tariff 

determination exercise. NPL has erroneously relied upon the 

judgment of Hon‟ble APTEL in the case of Punjab State Power 

Corporation Ltd. Vs. Punjab State Electricity Regulatory Commission 

(2012) ELR (APTEL) 1372 contending that the carrying cost was 

prayed to be allowed by the appellant therein whereas the judgment 

did not have any specific findings to that effect. PSPCL submitted that 

the said judgment is not applicable to the present case as the present 

issue involves a dispute between the parties in terms of the PPA and 

is not a truing up exercise. PSPCL also submitted that all the other 

judgments relied upon by NPL to justify its claim for interest are not 

applicable to the present case. PSPCL contended that adjudication of 

the applicability of the late payment surcharge clauses of the PPA is 

not the subject matter of the remand in the present case where the 

proceedings are confined to the execution to the decision of the 

Hon‟ble APTEL to the limited extent of determination of capacity 

charges alone. PSPCL submitted that the judgment of Hon‟ble 

Supreme Court of India in the cases of Union of India Vs. A.L. Rallia 

Ram (AIR 1963 SC 1685) and Union of India Vs. Watkins Mayor & 

Co. (AIR 1966 SC 275) on the issue of payment of interest according 

to contract, are not applicable to the present case. PSPCL further 

submitted that NPL did not raise the issue of payment of interest 

before the Hon‟ble APTEL and it cannot raise the same in the present 

proceedings which are limited to the subject matter of remand. The 

Commission cannot go beyond the directions given by Hon‟ble 

APTEL and expand the scope to grant further relief which was not 
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granted in the Judgment of Hon‟ble APTEL. PSPCL contended that 

the clause in relation to the interest under the PPA is applicable in the 

case of computational errors in the bills and not in the case where 

declaration of capacity itself is disputed. 

 Considering the submissions of the parties, the 

Commission is of the considered opinion that reliance upon the 

directions conveyed by the highest court in the country viz. 

Hon’ble Supreme Court of India in the case of State of Punjab 

Vs. Krishan Dayal Sharma (2011) 11 SCC 212 and decision of 

Hon’ble APTEL dated 10.05.2010 in Appeal No. 146 of 2009 in the 

case of Damodar Valley Corporation Vs. CERC and others, are 

most relevant in the instant case.  The relevant extracts are as 

under: 

State of Punjab Vs. Krishan Dayal Sharma (2011) 11 SCC 212  

“7. In the absence of pleadings and directions in the judgment or 

decree which was under execution, it was not open to the 

executing court to award interest. The executing court is bound 

by the terms of the decree, it cannot add or alter the decree on 

its notion of fairness or justice. 

8. The right of the decree-holder to obtain relief is determined in 

accordance with the terms of the decree. The executing court 

has referred to a number of decisions where interest had been 

granted on the arrears of salary and pension. The executing 

court failed to appreciate that in those decisions direction for 

payment of interest had been issued by the court while granting 

relief for reinstatement or payment of arrears of salary or 

pension. None of those decisions relate to the grant of interest 

by the executing court. No doubt the courts have power to 

award interest on the arrears of salary or pension or other 

amounts to which a government servant is found entitled having 
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regard to the facts and circumstances of the case but that 

power cannot be exercised by the executing court in the 

absence of any direction in the decree. 

9. In this view the executing court in the instant case acted in 

excess of its jurisdiction in awarding interest to the respondent 

decree-holder. In the result, we allow the appeal, set aside the 

order of the executing court awarding interest to the decree-

holder. There will be no order as to costs.” 

Appeal No. 146 of 2009 in the case of Damodar Valley Corporation 

Vs. CERC and others 

“40. In these cases referred to above, the following principles have 

been laid down: 

i) When a matter is remanded by the superior court to subordinate 

court for rehearing in the light of observations contained in the 

judgment, then the same matter is to be heard again on the 

materials already available on record. Its scope cannot be 

enlarged by the introduction of further evidence, regarding the 

subsequent events simply because the matter has been 

remanded for a rehearing or de novo hearing. 

ii) The court below to which the matter is remanded by the 

superior court is bound to act within the scope of remand. It is 

not open to the court below to do anything but to carry out the 

terms of the remand in letter and spirit. 

iii) When the matter comes back to the superior court again on 

appeal after the final order upon remand is passed by the court 

below, the matter/issues finally disposed of by order of remand, 

cannot be reopened. 

iv) Remand order is confined only to the extent it was remanded. 

Ordinarily, the superior court can set aside the entire judgment 

of the court below or it can remand the matter on specific 

issues through a “Limited Remand Order”. In case of Limited 

Remand Order, the jurisdiction of the court below is limited to 

the issue remanded. It cannot sit on appeal over the Remand 

Order. 
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v) If no appeal is preferred against the order of Remand, the 

issues finally decided in the order of remand by the superior 

court attains finality and the same can neither be subsequently 

reagitated before the court below to which remanded nor before 

the superior court where the order passed upon remand is 

challenged in the Appeal.” 

 It has been held that the executing court is bound by the 

terms of the decree, it cannot add or alter the decree on its 

notion of fairness or justice. It has been further held that the 

right of decree holder to obtain relief is determined in 

accordance with the term of decree and that power cannot be 

exercised by the executing court in the absence of any direction 

in the decree. Hon’ble APTEL held that the court below to which 

the matter is remanded by the superior court is bound to act 

within the scope of remand. It can be safely inferred from a plain 

reading of the aforesaid directions of the Hon’ble Supreme Court 

of India and Hon’ble APTEL that the plea of NPL for payment of 

interest/late payment surcharge on the capacity charges for the 

period 20.02.2014 to 03.03.2014 by PSPCL is beyond the scope 

of the Remand Order. 

III.  Contract Year Penalty 

 NPL submitted that PSPCL considered the availability of the plant for 

the period 20.02.2014 to 03.03.2014 as zero and wrongly deducted 

the penalty from the bills of NPL for the year 2014 as per Article 1.2.5 

of Schedule 7 to the PPA which relates to penalty for availability 

below 75% during the contract year. The penalty is applicable if the 

availability for a contract year is less than 75%. However, the 
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availability of NPL‟s plant for the year 2014 would be 82.24% 

considering the period 20.02.2014 to 03.03.2014 and therefore the 

penalty has been wrongfully deducted by PSPCL. PSPCL is required 

to refund the amount deducted alongwith appropriate late payment 

surcharged on the same. NPL submitted that PSPCL‟s contention 

that issue of recovery of contract year penalty cannot be raised in the 

present proceedings before the Commission is incorrect. NPL 

contended that Hon‟ble APTEL in its Judgment dated 14.12.2016 has 

clearly held that NPL has declared availability for which capacity 

charges are payable to it. NPL further submitted that the aforesaid 

payment by PSPCL is a consequence of the Hon‟ble APTEL‟s 

remand order.  

 PSPCL submitted that NPL has raised the issue of contract 

year penalty in the present proceedings before the Commission 

though it did not raise the same before Hon‟ble APTEL. PSPCL 

further submitted that the Order of Hon‟ble APTEL is only on the 

issue of capacity charges. PSPCL submitted that the claim of the 

petitioner for the contract year penalty is not justified and requested 

that the same may be disallowed by the Commission.  

 As regards the claim for refund of contract year penalty 

deducted by PSPCL, the Commission opines that the direction 

of Hon’ble Supreme Court of India in the above cited case of 

State of Punjab Vs. Krishan Dayal Sharma and Hon’ble APTEL in 

the case of Damodar Valley Corporation Vs. CERC and others 

squarely apply. It has been held that the executing court is 

bound by the terms of the decree, it cannot add or alter the 

decree on its notion of fairness or justice. It has been further 
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held that the right of decree holder to obtain relief is determined 

in accordance with the term of decree and that power cannot be 

exercised by the executing court in the absence of any direction 

in the decree. Hon’ble APTEL held that the court below to which 

the matter is remanded by the superior court is bound to act 

within the scope of remand. Accordingly, the plea of NPL 

claiming refund of contract year penalty deducted by PSPCL is 

beyond the scope of the Remand Order. 

 This Order is issued in compliance of the directions of Hon‟ble 

APTEL in its Judgment dated 14.12.2016 in Appeal No.64 of 2016. 

 

        Sd/-        Sd/-  
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